
 
 

MEETING AGENDA 
OCTOBER 3, 2022 

 
 

1.       CALL TO ORDER AND ESTABLISHMENT OF QUORUM 
 
2.       CONSIDERATION OF MINUTES FOR MEETING OF AUGUST 22, 2022 
 
3.       RULEMAKING 
 

A. ADOPTION:  SGC-30-22-00011-P, LICENSING REQUIREMENTS FOR 
JOCKEY’S AGENT 
 

B. ADOPTION:  SGC-30-22-00012-P, J JOCKEY EQUIPMENT WEIGHING 
RULES IN THOROUGHBRED RACING 

 
C. PROPOSED:  LOTTERY COURIER SERVICE ADVERTISING 
 
D. PROPOSED:  LOTTERY COURIER SERVICE PURCHASE LOCATION 
 
E. ANNOUNCEMENT:  SGC-29-22-00010-P, COMPREHENSIVE 

REGULATIONS FOR INTERACTIVE FANTASY SPORTS 
 

4.      HEARING & ADJUDICATION DECISIONS 
 

A. IN THE MATTER OF EVAN HOAGLAND 
 

B. IN THE MATTER OF ARTEMIO RODRIGUEZ 
 

C. ANNOUNCEMENT:  IN THE MATTER OF THE VOIDING OF THE CLAIM OF LIL 
COMMISSIONER ON AUGUST 24, 2022 

 
5.         CONSIDERATION OF CONDITIONAL LICENSE AWARD FOR CHURCHILL DOWNS 

INCORPORATED 
 

6. CONSIDERATION AND APPOINTMENT OF GAMING FACILITY LOCATION BOARD 
MEMBERS 

 
7. NEW & OLD BUSINESS 
 
8. ADJOURNMENT 

### 
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New York State Gaming Commission Minutes 
Meeting of August 22, 2022 

 
A meeting of the Commission was conducted in conformity with Chapter 1 of the 
Laws of 2022. The meeting was conducted by conference call, with public listening 
access and such meeting was recorded and will be transcribed. 
 
1. Call to Order and Establishment of Quorum 
 

Executive Director Robert Williams called the meeting to order at 1:05 p.m. 
Establishment of a quorum was noted by Acting Secretary Kristen Buckley. 
In physical attendance were Chairman Brian O’Dwyer, and Members 
Christopher Riaño, Marissa Shorenstein and Jerry Skurnik. Commission 
Crotty participated via telephone. 

 
2. Consideration of Minutes for Meeting of June 29, 2022 
 

The Commission considered previously circulated draft minutes of the 
meeting conducted on June 29, 2022. The minutes were accepted as 
circulated.  

 
3. Rulemaking 
 

a. PROPOSAL: Ineligible Potential Claimants in Thoroughbred 
Claiming Races 

 
The Commission considered a proposed rulemaking to address 
ineligible potential claimants in Thoroughbred claiming races, 
establish procedures for resolving challenges to claims, and address 
horse custody if the stewards discover a claimant had been ineligible. 
 
ON A MOTION BY: Commissioner Shorenstein 
APPROVED: 5-0 
 
While not present, Commissioner Moschetti asked the record to reflect 
that in his opinion claiming disputes have been a reoccurring issue 
that requires regulatory address and that had he been present he 
would have voted to propose the rule considered. 

 
b. PROPOSAL: Consensus Rulemaking for Substitute Stewards  

 
The Commission considered a proposed rulemaking to reflect Chapter 
240 of the Laws of 2022, which eliminated an anachronistic provision 
in Racing, Pari-Mutuel Wagering and Breeding Law § 218. The law 
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had provided that in the absence or inability of the State steward in 
Thoroughbred racing to act, or in the event one of the other two 
stewards are not appointed, a steward’s duties were to be performed 
without compensation by a Commission member. Now, an absent 
steward’s duties may be performed by a person designated by the 
Commission. 

 
ON A MOTION BY: Commissioner Riaño 
APPROVED: 5-0 

 
4. Hearing & Adjudication Decisions 
 

a. In the Matter of Four Brothers Deli & Grill Corp 
 

Chairman O’Dwyer announced the Commission, having considered this 
matter at a meeting conducted pursuant to the judicial or quasi-
judicial proceedings exemption of N.Y. Public Officers Law § 108.1, 
announced that it had determined upon a 5-0 vote to accept the 
Hearing Officer’s findings of fact, conclusions of law and 
recommendation of license revocation, with a suspension of license 
being from January 21, 2022 through the date of the Decision and 
Order. 

 
5. New & Old Business 
 

No new or old business was presented. 
 
6.  Adjournment 
 

Prior to adjournment, Chairman O’Dwyer reflected on visitations he made to 
Belmont Park, Saratoga Race Course and Resorts World Catskills and 
indicated hope to continue his meetings with fellow members to discuss 
matters of concern.   
 
The meeting was adjourned at 1:15 p.m.  

 
# # # 

 



 
One Broadway Center, P.O. Box 7500, Schenectady, NY 12301-7500 

www.gaming.ny.gov  

 

 
 

To: Commissioners 
 

From:  Edmund C. Burns 

Date: September 27, 2022  

Re: Adoption of Proposed Rulemaking for Licensing Requirements for Jockey Agents 
(9  NYCRR § 4002.24)  

For Commission consideration is the adoption of amendments to the regulation governing 
licensing requirements for a jockey’s agent. 

This proposed rulemaking would remove the requirement for a person applying for a jockey’s 
agent license to have been licensed and have acted as an exercise person, apprentice jockey, jockey, 
assistant trainer or trainer in this or another jurisdiction for at least one year. The proposed change 
would instead allow the stewards or other Commission designee to determine whether an applicant is 
qualified by reason of experience, background and knowledge. 

The text of the proposed rule is set forth in the attached Notice of Proposed Rulemaking, as 
published in the July 27, 2022 State Register. The public comment period for the proposed rulemaking 
expired on September 26, 2022. One comment was received, from New York Thoroughbred 
Horsemen’s Association, Inc., which supported the adoption of the proposal. 

 
 
 
attachment 
 
cc: Robert Williams, Executive Director 
 Ronald Ochrym, Director, Division of Horse Racing and Pari-Mutuel Wagering
 



New York State Gaming
Commission

PROPOSED RULE MAKING

NO HEARING(S) SCHEDULED

Licensing Requirements for Jockey’s Agent

I.D. No. SGC-30-22-00011-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:

Proposed Action: Amendment of section 4002.24 of Title 9 NYCRR.

Statutory authority: Racing, Pari-Mutuel Wagering and Breeding Law,
sections 103(2), 104(1) and (19)

Subject: Licensing requirements for jockey’s agent.

Purpose: To align occupational licensing requirements with potential to
perform role and align with model rules.

Text of proposed rule: Subdivision (a) of section 4002.24 of 9 NYCRR
would be amended to read as follows:

§ 4002.24. License requirements for jockey’s agent.
In addition to the qualifications set forth in section 4002.8 of this Part[;]:
(a) a license as a jockey’s agent may be initially issued only to an ap-

plicant who:
(1) is at least 18 years of age;
(2) passes a written or oral test conducted by the commission, which

may include questions on entry and eligibility requirements for horses to
race and the rules and regulations relating to jockeys, jockey’s agents and
racing in general;

(3) has submitted to the commission a written contract or other evi-
dence of appointment by a jockey for whom [he or she] such applicant is
to act as agent; and

(4) [has been licensed and has acted as an exercise person, apprentice
jockey, jockey, assistant trainer, or trainer in this or another jurisdiction for
at least one year] is qualified, as determined by the stewards or other com-
mission designee, by reason of experience, background and knowledge.

Text of proposed rule and any required statements and analyses may be
obtained from: Kristen Buckley, Gaming Commission, 1 Broadway
Center, PO Box 7500, Schenectady, NY 12301, (518) 388-3332, email:
gamingrules@gaming.ny.gov

Data, views or arguments may be submitted to: Same as above.

Public comment will be received until: 60 days after publication of this
notice.

Regulatory Impact Statement
1. STATUTORY AUTHORITY: The New York State Gaming Commis-

sion (“Commission”) is authorized to promulgate these rules pursuant to
Racing, Pari-Mutuel Wagering and Breeding Law (“Racing Law”) Sec-
tions 103(2), and 104 (1) and (19). Pursuant to Section 103(2), the Com-
mission is responsible for supervising, regulating and administering all
horse racing and pari-mutuel wagering activities in the State. Subdivision
(1) of Section 104 confers upon the Commission general jurisdiction over
all gaming activities within the State and over the corporations, associa-
tions and persons engaged in such activities. Subdivision (19) of Section
104 authorizes the Commission to promulgate any rules and regulations
that it deems necessary to carry out its responsibilities.

2. LEGISLATIVE OBJECTIVES: To enable the Commission to
enhance the integrity and safety of Thoroughbred horse racing.

3. NEEDS AND BENEFITS: This rule making proposes to amend the
Commission’s regulations to eliminate the requirement for a person apply-
ing for a jockey’s agent license to have been licensed and have acted as an
exercise person, apprentice jockey, jockey, assistant trainer or trainer in
this or another jurisdiction for at least one year. The proposed change
would instead allow the stewards or other Commission designee to
determine whether an applicant is qualified by reason of experience,
background and knowledge. Currently, individuals who are otherwise
qualified to be a jockey’s agent would be precluded from receiving a
license because they did not possess one of the listed licenses for at least
one year. Commission staff believes the current requirement does not bear
upon an applicant’s potential to perform as a jockey’s agent. This proposal
would be consistent with the requirements in the Model Rules of Racing
issued by The Association of Racing Commissioners International. The
Model Rules of Racing do not contain a requirement to have been licensed
in another capacity for at least one year.

4. COSTS:
(a) Costs to the regulated parties for the implementation of and continu-

ing compliance with these rules: These amendments will not add any new
mandated costs to the existing rules.

(b) Costs to the regulating agency, the State, and local governments for
the implementation of and continued administration of the rule: None
anticipated. The amendments will not add any new costs. There will be no
costs to local government because the Commission is the only governmen-
tal entity authorized to regulate Thoroughbred racing.

(c) The information, including the source or sources of such informa-
tion, and methodology upon which the cost analysis is based: Experience
of agency staff.

5. LOCAL GOVERNMENT: None. The Commission is the only
governmental entity authorized to regulate Thoroughbred racing activities.

6. PAPERWORK: There will be no additional paperwork.
7. DUPLICATION: These rules do not duplicate, overlap or conflict

with any existing State or federal requirements.
8. ALTERNATIVES: The alternative of not revising the jockey agent

licensing rule was considered and rejected. The current rule is not consis-
tent with other prominent racing jurisdictions and the Model Rules of Rac-
ing issued by The Association of Racing Commissioners International.

9. FEDERAL STANDARDS: There are no minimum standards of the
Federal government for this or a similar subject area.

10. COMPLIANCE SCHEDULE: The Commission anticipates that the
affected parties will be able to achieve compliance with these rules upon
adoption.

Regulatory Flexibility Analysis, Rural Area Flexibility Analysis and Job
Impact Statement

The proposed changes do not require a Regulatory Flexibility Analysis,
Rural Area Flexibility Analysis or Job Impact Statement. There will be no
adverse impact on small businesses, local governments, rural areas or
jobs.

The proposed rule making would remove the requirement for a person
applying for a jockey’s agent license to have been licensed and have acted
as an exercise person, apprentice jockey, jockey, assistant trainer or trainer
in this or another jurisdiction for at least one year. The proposed change
would instead allow the stewards or other Commission designee to
determine whether an applicant is qualified by reason of experience,
background and knowledge.

The proposed rules will not impose any adverse economic impacts or
reporting, recordkeeping or other compliance requirements on small busi-
nesses, local governments, rural areas or employment opportunities. No
local government activities are involved.

PROPOSED RULE MAKING

NO HEARING(S) SCHEDULED

Jockey Equipment Weighing Rules for Thoroughbred Racing

I.D. No. SGC-30-22-00012-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:

Proposed Action: Repeal of section 4033.2; amendment of section 4033.3
of Title 9 NYCRR.

Statutory authority: Racing, Pari-Mutuel Wagering and Breeding Law,
sections 103(2), 104(1) and (19)

Subject: Jockey equipment weighing rules for Thoroughbred racing.

Purpose: To enhance the integrity and safety of Thoroughbred racing.

Text of proposed rule: Section 4033.2 would be repealed and section
4033.3 would be amended to read as follows:

§ 4033.2. [Equipment weighed with jockey.] [Repealed]
[If a horse run in muzzle, martingale, breastplate or clothing, it must be

put on the scale and included in the jockey’s weight.]
§ 4033.3. [Equipment not weighed] Items weighed with jockey.
Every jockey shall be weighed with the clothing that such jockey will

wear in the race. No whip or substitute for a whip, blinkers or number
cloth shall be allowed on the scales, nor shall any bridle, muzzle,
martingale, breastplate, safety vest or safety helmet approved by the
stewards be weighed. A safety vest shall meet the requirements of section
4006.8 of this Article.

Text of proposed rule and any required statements and analyses may be
obtained from: Kristen Buckley, Gaming Commission, 1 Broadway
Center, PO Box 7500, Schenectady, NY 12301, (518) 388-3332, email:
gamingrules@gaming.ny.gov

Data, views or arguments may be submitted to: Same as above.

Public comment will be received until: 60 days after publication of this
notice.
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To: Commissioners 
 

From:  Edmund C. Burns 

Date: September 27, 2022  

Re: Adoption of Proposed Rulemaking for Equipment Weighed with Jockeys (9 NYCRR 
§§ 4033.2 and 4033.3)  

For Commission consideration is the adoption of amendments to the jockey equipment weighing 
rules for Thoroughbred racing. The proposal would eliminate the current section 4033.2 and rename 
and amend section 4033.3 to eliminate the need for jockeys to be weighed with muzzles, martingales 
and breastplates. 

The text of the proposed rule is set forth in the attached Notice of Proposed Rulemaking, as 
published in the July 27, 2022 State Register. The public comment period for the proposed rulemaking 
expired on September 26, 2022. One comment was received, from New York Thoroughbred 
Horsemen’s Association, Inc., which supported the adoption of the proposal. 

. 
 
 
attachment 
 
cc: Robert Williams, Executive Director 
 Ronald Ochrym, Director, Division of Horse Racing and Pari-Mutuel Wagering 

 
 

 



New York State Gaming
Commission

PROPOSED RULE MAKING

NO HEARING(S) SCHEDULED

Licensing Requirements for Jockey’s Agent

I.D. No. SGC-30-22-00011-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:

Proposed Action: Amendment of section 4002.24 of Title 9 NYCRR.

Statutory authority: Racing, Pari-Mutuel Wagering and Breeding Law,
sections 103(2), 104(1) and (19)

Subject: Licensing requirements for jockey’s agent.

Purpose: To align occupational licensing requirements with potential to
perform role and align with model rules.

Text of proposed rule: Subdivision (a) of section 4002.24 of 9 NYCRR
would be amended to read as follows:

§ 4002.24. License requirements for jockey’s agent.
In addition to the qualifications set forth in section 4002.8 of this Part[;]:
(a) a license as a jockey’s agent may be initially issued only to an ap-

plicant who:
(1) is at least 18 years of age;
(2) passes a written or oral test conducted by the commission, which

may include questions on entry and eligibility requirements for horses to
race and the rules and regulations relating to jockeys, jockey’s agents and
racing in general;

(3) has submitted to the commission a written contract or other evi-
dence of appointment by a jockey for whom [he or she] such applicant is
to act as agent; and

(4) [has been licensed and has acted as an exercise person, apprentice
jockey, jockey, assistant trainer, or trainer in this or another jurisdiction for
at least one year] is qualified, as determined by the stewards or other com-
mission designee, by reason of experience, background and knowledge.

Text of proposed rule and any required statements and analyses may be
obtained from: Kristen Buckley, Gaming Commission, 1 Broadway
Center, PO Box 7500, Schenectady, NY 12301, (518) 388-3332, email:
gamingrules@gaming.ny.gov

Data, views or arguments may be submitted to: Same as above.

Public comment will be received until: 60 days after publication of this
notice.

Regulatory Impact Statement
1. STATUTORY AUTHORITY: The New York State Gaming Commis-

sion (“Commission”) is authorized to promulgate these rules pursuant to
Racing, Pari-Mutuel Wagering and Breeding Law (“Racing Law”) Sec-
tions 103(2), and 104 (1) and (19). Pursuant to Section 103(2), the Com-
mission is responsible for supervising, regulating and administering all
horse racing and pari-mutuel wagering activities in the State. Subdivision
(1) of Section 104 confers upon the Commission general jurisdiction over
all gaming activities within the State and over the corporations, associa-
tions and persons engaged in such activities. Subdivision (19) of Section
104 authorizes the Commission to promulgate any rules and regulations
that it deems necessary to carry out its responsibilities.

2. LEGISLATIVE OBJECTIVES: To enable the Commission to
enhance the integrity and safety of Thoroughbred horse racing.

3. NEEDS AND BENEFITS: This rule making proposes to amend the
Commission’s regulations to eliminate the requirement for a person apply-
ing for a jockey’s agent license to have been licensed and have acted as an
exercise person, apprentice jockey, jockey, assistant trainer or trainer in
this or another jurisdiction for at least one year. The proposed change
would instead allow the stewards or other Commission designee to
determine whether an applicant is qualified by reason of experience,
background and knowledge. Currently, individuals who are otherwise
qualified to be a jockey’s agent would be precluded from receiving a
license because they did not possess one of the listed licenses for at least
one year. Commission staff believes the current requirement does not bear
upon an applicant’s potential to perform as a jockey’s agent. This proposal
would be consistent with the requirements in the Model Rules of Racing
issued by The Association of Racing Commissioners International. The
Model Rules of Racing do not contain a requirement to have been licensed
in another capacity for at least one year.

4. COSTS:
(a) Costs to the regulated parties for the implementation of and continu-

ing compliance with these rules: These amendments will not add any new
mandated costs to the existing rules.

(b) Costs to the regulating agency, the State, and local governments for
the implementation of and continued administration of the rule: None
anticipated. The amendments will not add any new costs. There will be no
costs to local government because the Commission is the only governmen-
tal entity authorized to regulate Thoroughbred racing.

(c) The information, including the source or sources of such informa-
tion, and methodology upon which the cost analysis is based: Experience
of agency staff.

5. LOCAL GOVERNMENT: None. The Commission is the only
governmental entity authorized to regulate Thoroughbred racing activities.

6. PAPERWORK: There will be no additional paperwork.
7. DUPLICATION: These rules do not duplicate, overlap or conflict

with any existing State or federal requirements.
8. ALTERNATIVES: The alternative of not revising the jockey agent

licensing rule was considered and rejected. The current rule is not consis-
tent with other prominent racing jurisdictions and the Model Rules of Rac-
ing issued by The Association of Racing Commissioners International.

9. FEDERAL STANDARDS: There are no minimum standards of the
Federal government for this or a similar subject area.

10. COMPLIANCE SCHEDULE: The Commission anticipates that the
affected parties will be able to achieve compliance with these rules upon
adoption.

Regulatory Flexibility Analysis, Rural Area Flexibility Analysis and Job
Impact Statement

The proposed changes do not require a Regulatory Flexibility Analysis,
Rural Area Flexibility Analysis or Job Impact Statement. There will be no
adverse impact on small businesses, local governments, rural areas or
jobs.

The proposed rule making would remove the requirement for a person
applying for a jockey’s agent license to have been licensed and have acted
as an exercise person, apprentice jockey, jockey, assistant trainer or trainer
in this or another jurisdiction for at least one year. The proposed change
would instead allow the stewards or other Commission designee to
determine whether an applicant is qualified by reason of experience,
background and knowledge.

The proposed rules will not impose any adverse economic impacts or
reporting, recordkeeping or other compliance requirements on small busi-
nesses, local governments, rural areas or employment opportunities. No
local government activities are involved.

PROPOSED RULE MAKING

NO HEARING(S) SCHEDULED

Jockey Equipment Weighing Rules for Thoroughbred Racing

I.D. No. SGC-30-22-00012-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:

Proposed Action: Repeal of section 4033.2; amendment of section 4033.3
of Title 9 NYCRR.

Statutory authority: Racing, Pari-Mutuel Wagering and Breeding Law,
sections 103(2), 104(1) and (19)

Subject: Jockey equipment weighing rules for Thoroughbred racing.

Purpose: To enhance the integrity and safety of Thoroughbred racing.

Text of proposed rule: Section 4033.2 would be repealed and section
4033.3 would be amended to read as follows:

§ 4033.2. [Equipment weighed with jockey.] [Repealed]
[If a horse run in muzzle, martingale, breastplate or clothing, it must be

put on the scale and included in the jockey’s weight.]
§ 4033.3. [Equipment not weighed] Items weighed with jockey.
Every jockey shall be weighed with the clothing that such jockey will

wear in the race. No whip or substitute for a whip, blinkers or number
cloth shall be allowed on the scales, nor shall any bridle, muzzle,
martingale, breastplate, safety vest or safety helmet approved by the
stewards be weighed. A safety vest shall meet the requirements of section
4006.8 of this Article.

Text of proposed rule and any required statements and analyses may be
obtained from: Kristen Buckley, Gaming Commission, 1 Broadway
Center, PO Box 7500, Schenectady, NY 12301, (518) 388-3332, email:
gamingrules@gaming.ny.gov

Data, views or arguments may be submitted to: Same as above.

Public comment will be received until: 60 days after publication of this
notice.
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Regulatory Impact Statement
1. STATUTORY AUTHORITY: The New York State Gaming Commis-

sion (“Commission”) is authorized to promulgate these rules pursuant to
Racing, Pari-Mutuel Wagering and Breeding Law (“Racing Law”) Sec-
tions 103(2) and 104 (1) and (19). Pursuant to Section 103(2), the Com-
mission is responsible for supervising, regulating and administering all
horse racing and pari-mutuel wagering activities in the State. Subdivision
(1) of Section 104 confers upon the Commission general jurisdiction over
all gaming activities within the State and over the corporations, associa-
tions and persons engaged in such activities. Subdivision (19) of Section
104 authorizes the Commission to promulgate any rules and regulations
that it deems necessary to carry out its responsibilities.

2. LEGISLATIVE OBJECTIVES: To enable the Commission to
enhance the integrity and safety of Thoroughbred horse racing.

3. NEEDS AND BENEFITS: This rule making proposes to amend the
Commission’s regulations to eliminate the need for jockeys to be weighed
with muzzles, martingales and breastplates. This rule making promotes
consistency with other prominent racing jurisdictions.

4. COSTS:
(a) Costs to the regulated parties for the implementation of and continu-

ing compliance with these rules: These amendments will not add any new
mandated costs to the existing rules.

(b) Costs to the regulating agency, the State, and local governments for
the implementation of and continued administration of the rule: None
anticipated. The amendments will not add any new costs. There will be no
costs to local government because the Commission is the only governmen-
tal entity authorized to regulate Thoroughbred racing.

(c) The information, including the source or sources of such informa-
tion, and methodology upon which the cost analysis is based: Experience
of agency staff.

5. LOCAL GOVERNMENT: None. The Commission is the only
governmental entity authorized to regulate Thoroughbred racing activities.

6. PAPERWORK: There will be no additional paperwork.
7. DUPLICATION: These rules do not duplicate, overlap or conflict

with any existing State or federal requirements.
8. ALTERNATIVES: The alternative of not revising the equipment

weighing rule was considered and rejected. The current rule is not consis-
tent with other prominent racing jurisdictions.

9. FEDERAL STANDARDS: There are no minimum standards of the
Federal government for this or a similar subject area.

10. COMPLIANCE SCHEDULE: The Commission anticipates that the
affected parties will be able to achieve compliance with these rules upon
adoption.

Regulatory Flexibility Analysis, Rural Area Flexibility Analysis and Job
Impact Statement

The proposed changes do not require a Regulatory Flexibility Analysis,
Rural Area Flexibility Analysis or Job Impact Statement. There will be no
adverse impact on small businesses, local governments, rural areas or
jobs.

The proposed rule making would amend the jockey equipment weigh-
ing rules for Thoroughbred racing.

The proposed rules will not impose any adverse economic impacts or
reporting, recordkeeping or other compliance requirements on small busi-
nesses, local governments, rural areas or employment opportunities. No
local government activities are involved.

Office of Mental Health

EMERGENCY

RULE MAKING

Telehealth Expansion

I.D. No. OMH-48-21-00003-E

Filing No. 550

Filing Date: 2022-07-12

Effective Date: 2022-07-12

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of Part 596 of Title 14 NYCRR.

Statutory authority: Mental Hygiene Law, sections 7.07, 7.09 and 31.04

Finding of necessity for emergency rule: Preservation of public health
and general welfare.

Specific reasons underlying the finding of necessity: The immediate
adoption of these amendments is necessary for the preservation of the
health, safety, and welfare of individuals receiving services.

The revision of 14 NYCRR Part 596 are intended to continue to expand
the opportunity to offer telemental health services in the New York State
regulated mental health system. The promulgation of these regulations is
essential to preserve the health, safety and welfare of individuals with
mental illness, and if OMH does not promulgate these rules on an emer-
gency basis, there may be a gap in the offering of telehealth services,
resulting in a detrimental effect on behavioral health care delivery systems
and continued strain upon the State’s already strapped service system.

For all of the reasons outlined above, this rule is being adopted on an
Emergency basis until such time as it has been formally adopted through
the SAPA rule promulgation process.
Subject: Telehealth Expansion.
Purpose: To establish regulations regarding the expansion of telehealth.
Substance of emergency rule (Full text is posted at the following State
website: https://omh.ny.gov/omhweb/policy_and_regulations/): The Of-
fice of Mental Health (Office) proposes updating the regulations pertain-
ing to telehealth, as set forth in Part 596 of title 14 of the NYCRR to
conform with recent statutory changes provided by Chapter 124 of the
Laws of 2020. In addition to technical amendments, the proposed amend-
ments make the following changes:

D Changed the term Telemental Health to Telehealth to align across
state agencies.

D Amended the definitions of telehealth, telehealth technologies, and
originating site.

D Allows for the use of audio-only.
D Strengthened language around consent and recipient preference:

Telehealth services may be provided only where clinically appropriate and
with informed consent by the recipient. The recipient may withdraw
consent at any time. A provider may not deny services to an individual
who has a preference to receive services in-person.

D Expanded the definition of telehealth practitioner: (i) a prescribing
professional eligible to prescribe medications pursuant to federal regula-
tions; or (ii) staff authorized to provide in-person services are authorized
to provide behavioral health services consistent with their scope of
practice, in accordance with guidelines established by the office.

D Removes PROS and ACT specific language.
D Clarifies that telehealth practitioners must possess a current, valid

license, permit, or limited permit to practice in New York State, or be
designated or approved by the Office to provide services.

D Allows the ability for all telehealth practitioners to deliver services
from outside NYS.

D Clarifies language around exclusion for purposes of seeking a court
order for treatment over objection (vs old language of ordering medication
over objection).

D Provides that Telehealth audio-visual services may be used to satisfy
any specific statutory examination, evaluation, or assessment requirement
necessary for the involuntary removal from the community, or involuntary
retention in a hospital pursuant to any of the provisions of Article 9 of the
Mental Hygiene Law, where the telehealth practitioner is a physician and
licensed to practice in New York and conducts the first evaluation for in-
voluntary commitments of individuals. Further, audio-visual telehealth
services can only be utilized to fulfill one of the three physician-required
activities in any removal or retention action and the individual must be
asked to consent to the use of telehealth technology for the purposes of the
examination, which can be embedded within the hospital’s general consent
for treatment.

D Removes the requirement of an in-person initial assessment.
D For the purposes of this Part, telehealth services shall be considered

face-to-face contacts when the service is delivered in accordance with the
provisions of the plan approved by the Office pursuant to section 596.5 of
this Part.

This notice is intended to serve only as a notice of emergency adoption.
This agency intends to adopt the provisions of this emergency rule as a
permanent rule, having previously submitted to the Department of State a
notice of proposed rule making, I.D. No. OMH-48-21-00003-EP, Issue of
December 1, 2021. The emergency rule will expire September 9, 2022.

Text of rule and any required statements and analyses may be obtained
from: Sara Paupini, Office of Mental Health, 44 Holland Avenue, Albany,
NY 12229, (518) 474-1331, email: regs@omh.ny.gov

Regulatory Impact Statement
1. Statutory authority: Sections 7.09, 31.02 and 31.04 of the Mental

Hygiene Law, grant the Commissioner of Mental Health the authority and
responsibility to adopt regulations that are necessary and proper to imple-
ment matters under their jurisdiction. Pursuant to Section 2999-dd of the
Public Health Law, health care services delivered by means of telehealth
are entitled to Medicaid reimbursement under Social Services Law Sec-
tion 367-u.
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To: Commissioners 
 

From:  Edmund C. Burns 

Date: September 7, 2022 

Re: Proposed Rulemaking for Lottery Courier Service Advertising (9 NYCRR 
§ 5014.17)  

For Commission consideration are regulations to govern advertising by lottery courier services 
to prevent false, deceptive or misleading advertising, such as stating or implying that a customer may 
“play” the lottery through the courier service’s platform or purchase a lottery ticket directly from the 
courier service. A courier service, instead, may market its actual services: fulfilling orders for the 
purchase of a lottery ticket from a licensed lottery sales agent and delivering tickets to the customer. In 
addition, the proposed rule would require problem gambling assistance messaging, similar to 
advertising requirements for casinos. A courier service would be required to submit draft 
advertisements to the Commission at least 15 days prior to publication or other dissemination, and 
Commission staff would have 10 days to determine whether the draft complies with the regulations and, 
if the draft does not, prohibit publication or dissemination of the proposed advertisement. 

. 
 
 
cc: Robert Williams, Executive Director 
 Gweneth Dean, Director, Division of Lottery 
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New subdivisions (e), (f) and (g) would be added to section 5014.17 of 9 NYCRR, to read as 
follows: 

§ 5014.17. Advertising and marketing. 

* * * 

(e) Advertising restrictions. 

(1) Definitions. As used in this section: 

(i) advertisement means any notice or communication to the public or any information or 
statement concerning the lottery or courier-service-related business presented through 
telecasting, publication or any other means of dissemination, including electronic dissemination. 
Social media, promotional activities content on the courier-service platform, targeted 
communication such as newsletters and alerts, press releases, and statements made about the 
lottery or courier-service-related business are considered advertisements for purposes of this 
subdivision; and 

(ii) direct advertisement means any advertisement as described in subparagraph (i) of this 
paragraph that is disseminated to a specific individual or individuals. 

(2) Any advertisement for a courier service shall be submitted to the commission in draft form for 
review at least 15 days prior to publication or other dissemination. If the commission determines, in 
the commission’s discretion, that such draft does not comply with this subdivision, the commission 
may so notify such courier service, within 10 days of submission of the draft, and such courier 
service then is not permitted to publish or otherwise disseminate such advertisement. The 
commission may authorize continual use of a particular advertising template (e.g., a form of jackpot 
announcement). 

(3) Advertising shall be based upon fact and shall not be false, deceptive or misleading. 

(4) Advertisements shall comply with the most recent advertising guidelines issued by the North 
American Association of State and Provincial Lotteries. 

(5) No advertising by or on behalf of a lottery courier service licensee shall: 

(i) use any type, size, location, lighting, illustration, graphic depiction or color resulting in the 
obscuring of any material fact; 

(ii) fail to clearly and conspicuously specify and state any material conditions or limiting factors; 

(iii) depict any person under the age of 18 engaging in lottery and related activities; 

(iv) contain content that contradicts contest guidelines or terms and conditions of the courier 
service site; or 
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(v) conflict with New York Lottery brand messaging, as determined in the commission’s 
discretion. 

(6) Each advertisement shall, clearly and conspicuously, contain a problem gambling assistance 
message comparable to one of the following: 

(i) If you or someone you know has a gambling problem, help is available. Call the HOPEline at 
1-877-8-HOPENY (1-877-846-7369) or text HOPENY (467369); 

(ii) Gambling Problem? Call 1-877-8-HOPENY (1-877-846-7369) or text HOPENY (467369); or 

(iii) any other message approved in writing by the commission. 

(7) Each direct advertisement shall, clearly and conspicuously, describe a method or methods by 
which an individual may notify the courier service that the individual does not wish to receive any 
future direct advertisement. 

(i) The described methods must include at least two of the following: 

(a) telephone; 

(b) regular U.S. mail; or 

(c) electronic mail. 

(ii) Upon receipt of an individual's request to discontinue receipt of future direct advertisements, 
a courier service shall block the individual in the courier service’s database so as to prevent the 
individual from receiving future direct advertisements, with such block to take effect within 15 
days of the courier service’s receipt of the individual’s request. 

(8) Each courier service shall provide to the commission at its main office a complete and accurate 
copy of all advertisements within five business days of the advertisement's public dissemination. 
Courier services shall discontinue the public dissemination upon receipt of notice from the 
commission to discontinue an advertisement. 

(9) A courier service shall maintain a complete record of all of its advertisements for a period of at 
least two years. Records shall be made available to the commission upon request. 

(10) A courier service shall prevent self-excluded customers and self-excluded former customers 
from receiving direct advertisements. 

(f) Marketing restrictions. 

(1) A courier service shall not market nor advertise such courier service’s platform as providing an 
opportunity to “play” lottery games or “buy” lottery tickets directly from the courier service through 
such platform. A courier service may market or advertise services such as the procurement or 
delivery of a lottery ticket, for example, referring to itself as a “digital lottery courier.” A courier service 
shall not market services as “digital lottery.” 



 

 

3 
 

(2) A courier service shall not use misleading embedded keywords or similar methods in its platform 
to: 

(i) attract minors, self-excluded persons or persons who are or may be problem gamblers; or 

(ii) accomplish any other misleading or deceptive purpose. 

(g) Directive to cease use. The commission may direct a courier service to cease using any 
advertisement that does not comply with either or both of subdivisions (e) or (f) of this section. Any such 
directive, and any violation issued for failure to comply with such directive, may be in addition to any 
other sanction the commission may impose pursuant to applicable law for a violation or violations. 
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To: Commissioners 
 

From:  Edmund C. Burns 

Date: September 7, 2022 

Re: Proposed Rulemaking for Lottery Courier Service Purchase Location 
(9 NYCRR § 5014.7)  

For Commission consideration is an amendment to regulations governing the purchase of lottery 
courier services. The amendment would clarify the requirements for customer presence in New York 
State. A licensed lottery courier service is permitted to accept orders to purchase New York lottery 
tickets on behalf of a courier customer. The courier service then fulfills a request by purchasing the 
ticket at a licensed lottery sales agent retail location on behalf of the courier customer. 9 NYCRR Part 
5014. Federal law prevents the sale of lottery tickets across state borders. Existing regulations require 
a courier service to geolocate its customer as being physically in New York at the time of the purchase 
of courier services. 

The proposed amendment would clarify the courier-service-purchase-location requirement by 
providing that the purchase of courier services occurs when the customer requests the delivery of a 
ticket or tickets and when the customer initiates the transfer of funds to the courier service in connection 
with the purchase. Thus, a customer would not be permitted to place an order for multiple tickets while 
in the State without funding the purchase, then fund all or a portion of the purchase remotely while out 
of the State. 

The proposed addition to the current rule is underlined in the following: 

§ 5014.7. Requirements for network. 

(a) Location of courier customers within the State. A network shall employ a method of 
restricting requests for courier services to only those made by courier customers 
physically located in the State of New York at the time of purchase of courier services. A 
purchase of courier services within the meaning of this subdivision occurs when the 
customer requests delivery of a particular lottery ticket or tickets from the courier service 
and when the customer initiates the transfer of funds to the courier service in connection 
with such ticket or tickets, both of which must occur while the courier customer is 
physically located in the State of New York. A courier service may not accept a delivery 
request from a customer physically located outside of the State at the time of the request. 
A courier service may not accept the transfer of funds from, by or on behalf of a courier 
customer who is physically located outside of the State at the time such customer initiates 
the transfer. 
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cc: Robert Williams, Executive Director 
 Gweneth Dean, Director, Division of Lottery 




